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SEND Reform: Putting children and young people first

Response to consultation

PART A

1. What is your name?

Eleanor Wright

2, What is your email address?

XXX

3. Are you happy to be contacted directly about your response?

Yes.

4. Are you responding as on individual or on behalf of an organisation?

Organisation.

6. If you are responding on behalf of an organisation, which of the following
best describes who/which part of the sector your organisation represents?

Other - charity helping parents, carers and young people in relation to securing
special educational needs and disability provision in education.

7. What is the name of your organisation?
SOSISEN
8. What is your role within the organisation?

Legal Officer


mailto:Eleanorw@sossen.org.uk

Background

SOS SEN is a charity covering the whole of England which provides advice, help and
support for parents, carers, children and young people in relation to the processes
involved in securing special educational provision for their needs, including in
particular the legal issues involved. We do so by providing a free helpline and drop-
in and online advice sessions all over the country, plus other services such as
webinars, longer 1:1 consultations, drafting and advising on documents, attending
meetings with parents, providing advice booklets, advice on social media, and the
like. The majority of our volunteers are parents of children with SEND. In preparing
this response we have had the benefit of consultations with our volunteers,
discussions in online webinars and on social media, and direct meetings and
discussions, and therefore have been able to gather a wide range of parental views.

We are aware that, since the consultation was published, various different
announcements have been made which appear to differ from what is in the White
Paper, partly by way of purported explanation, in response to pre-action
correspondence, where a representative has suggested that the wording is
misleading or has been misunderstood, or otherwise. In general we feel we can only
respond to what is actually in the White Paper; if, as we have been told, the
Department for Education accepts that it has failed to explain its proposals fully,
however, we must fully reserve our position as to the lawfulness of the consultation
process.

We do wish to place on record our view that the White Paper is very unhelpfully
phrased. There is an unacceptable degree of repetition, but there is equally an
unacceptable degree of failure to explain the most significant proposals and we are
really concerned that many parents simply will not realise the very serious effects
some will have, particularly in relation to the removal of currently existing rights. We
also feel that questions on the most significant proposals have been omitted to an
extent which cannot be coincidental, and it is very difficult to avoid the conclusion
that this is because either the Department is uninterested in hearing responses
because decisions have already been taken, or it does not want to hear responses
which are inconvenient in terms of a wider agenda. The fact that the Minister has,
after being challenged, stated that she wants to consider all responses is really
unhelpful in circumstances when the questions have not been changed; it is not
good enough to say that respondents can cover the myriad of issues left out in the
very limited word count allowed for Question 39.

We also wish to refer to a number of previous inquiries about the SEND system to
which we and others have previously contributed. These have almost unanimously
come to the conclusion that the current law is, with one or two reservations, perfectly
satisfactory, and indeed it is noticeable that the England Code of Practice has been
effectively copied in other countries with very satisfactory results, generally because
the system is better funded in such countries. The undoubted problems that have
arisen do so almost exclusively because too many local authorities (LAs) are
underfunded and react to that by ignoring the law, and the law does not give parents
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and easily accessible system to enable them to enforce it. We see time and again

evidence of:

e LAs ignoring their legal duties in cynically refusing to assess or to issue an EHCP
in cases where the advice available to them clearly demonstrates that the child in
question needs an EHCP, after which in the worst cases they defend appeals up
to the last possible moment so as to put off as long as possible the time when
they need to start paying for provision.

e LAs regularly ignoring time limits at all stages in the SEN process for months on
end.

e LAs producing wholly inadequate EHCPs and again defending hopeless appeals
up to the last moment.

¢ LAs naming schools which they well know are unable to meet the child’s needs
and seeking to defend such placements as long as they possibly can.

e LAs regularly failing to secure the provision detailed in section F of EHCPs.

This is the reason why parents complain about long fights and bureaucratic
processes, and why the Tribunal has become overwhelmed - as the statistics
demonstrate, its time is being fully occupied by defended appeals which LAs lose in
over 90% of cases. The postcode lottery only exists insofar as some LAs are worse
than others in their disregard of the law; but that does not mean the law itself needs
to be changed.

The remedies available to parents to deal with this sort of activity are very limited.
The complaints system and LGSCO are very slow; whilst threats of judicial review
are more effective, legal aid for pre-action letters is only available to a tiny minority of
parents and is so badly paid that very few solicitors offer them, and there are similar
issues in finding solicitors able to take on a judicial review action if that becomes
necessary. What is clearly needed is a system which can be easily accessed by
parents, carers and young people under which realistic penalties are applied to LAs
which break the law, particularly when they do so regularly. In the most egregious
cases, governments should use their intervention powers much more than is the
case now. If LAs were properly funded and there were realistic incentives to ensure
compliance with the law, the problems identified in the White Paper would be largely
resolved very quickly, without the need to go through the cumbersome and
expensive process of changing the law. Even if the law is to be changed, it is clear
that action needs to be taken to ensure that the law is obeyed, but the White Paper
ignores this. It appears that LAs are to be left to continue to ignore the law if they so
wish with impunity.

We should stress that there are welcome proposals in the White Paper, for example
in relation to early identification of and provision for SEN, and improved training and
access to experts. However, these are all proposals which can be achieved without
changing the law, and unfortunately in most cases the funding offered tends to be
wholly inadequate to achieve meaningful results. The government also needs to
give serious consideration to future-proofing its proposals; no matter what the
intentions of the current government are, it acknowledges that its proposals will not,



if implemented, be fully in effect for almost ten years, and there may be radical
changes in terms of the country’s governance before the process is completed.

PART B - CONSULTATION QUESTIONS

Q1. We want children, young people and their families to be involved in
making better, evidence-based decisions about SEND, both in their local area
and across the country.

How can we make sure children, young people and their families have a
genuine say in these decisions?

Clearly, you could do so by making it clearer that Ministers have a genuine interest in
what parents have to say. There are numerous problems with responses to date, for
example:

e Families have been telling successive governments over the last few years
that, above all else, they want proper accountability, by which they mean an
accessible means to ensure that LAs and schools comply with their legal
obligations. This has been wholly ignored in the White Paper; where it makes
references to accountability, it gives the strong impression that it is
interpreting that word in a manner unknown in the English language.

e The failure to include questions in the consultation on the matters the
Department must have been aware would cause very widespread concerns,
coupled with the failure to acknowledge and describe adverse consequences
of some proposals, e.g. removing annual reviews in turn removes rights of
appeal against refusal to amend after annual review.

e Social media responses purporting to show the Minister answering questions
almost invariably show her avoiding the question.

¢ We have seen similar conduct by both Ministers responsible at meetings with
parents and others, when questions are avoided time and again.

¢ We have had the unedifying saga of the Department telling lawyers, in
response the pre-action letter, that it had not asked questions on some of the
most important elements of the proposals because it has already decided to
go ahead with them, followed by a swift U turn which was not convincing
because it was not accompanied by any additions to the consultation
questions.

e We have heard that MPs have been told that the Minister wants them to report
back that responses they have had from parents are in favour of the
proposals, apparently regardless of whether that is actually true, with template
letters being provided to them.

e It has been acknowledged to us by a senior DfE representative that the
Consultation has failed to convey what is intended in the proposals for seven
pages for specialist provision packages. This had not been publicised, and
there has been a refusal to acknowledge that this means the consultation is
inadequate.

e The failure to include any reference to serious issues such as children unable
to attend school, and the minimal reference to proposals for over 16s.



If the government is really interested in hearing families’ views, these failures need to
be addressed.

Q2. How can we make sure that high-quality evidence and best practice inform
decisions about SEND? Please share examples.

The DfE has been given a large amount of evidence, not least from previous inquiries
into the system, and for reasons which you have never explained you have chosen to
ignore it. Unfortunately the distinct impression given is that the Department has taken
evidence from authorities and accepted it uncritically, but has not done so in relation
to schools, parents and carers. For example, the proposal to remove tribunal rights
has been repeatedly explained as due anecdotal information given about special
schools having children placed with them by tribunals when it was unsafe as they
were full: it is not clear whether this information has been probed or verified, as
obvious questions arise as to what evidence was given to the tribunal in the cases
concerned, the use of further appeal rights etc. By contrast, we regularly deal with
cases where children have been placed in woefully unsuitable schools, including
children placed in the mainstream when it is acknowledged that they need specialist
provision. This is often dangerous to their physical and mental health, and may
indeed to be dangerous to staff, pupils, parents and others. The DfE must be aware
of such cases, but far from this resulting in a proposal to take LA decision powers
away from them, the DfE proposal is to strengthen such powers.

Close attention must be given to evidence from teaching unions and schools,
particularly given the heavy burden of work which it is proposed will be imposed on
mainstream and specialist school staff.

Given how radically the proposals will affect schools, all school governing bodies
should specifically be consulted.

The proposal for leaving important decisions about inclusion standards and specialist
provision packages as the responsibility of unnamed experts is concerning, as little
or no indication has been given as to the criteria for formulating such panels, what
their remit will be, and what accountability they will have. Their remit in particular
needs to be closely defined to ensure that the absolute priority is the welfare of
children with SEND as opposed to any other political, financial or ideological agenda.
They should include significant representation from experienced teachers from a
range of schools, including local authority maintained and specialist schools, and
parental and charity representation.

Q3. How can we ensure that children are best supported by the Universal
offer?

All schools will need adequate funding to ensure that they have sufficient trained staff
to deliver good quality support, at all times. Funding for training for teachers, TAs
and other school staff (both before and after qualification) will need to be increased:
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it has been calculated that the current offer will not stretch beyond providing half a
TA in most primary schools, which will not even compensate for the cuts schools
have already had to make due to inadequate funding.

Ideally, class sizes and school sizes need to be reduced. Given that there are
currently falling rolls in primary schools which will soon become evident in secondary
schools, this provides an excellent opportunity to reduce class sizes in at least some
schools. We regularly deal with pupils whose main need is for a small, quiet class in
a quiet school environment, and where such pupils now have to opt for the
independent sector they could be provided with a realistic alternative in the state
sector. This will obviously require an increase in funding per pupil, but this is long
overdue in any event.

Teaching assistants in the experience of those we deal with can be a very valuable
resource, provided that they are properly trained and supported. Their role should
be formalised and the recruitment of more TAs should be encouraged.

All schools should have much improved access to experts so that there can be an
ongoing programme of assessing children with suspected SEND to ensure early
identification and provision. This should include significant work to staff CAMHS
departments properly to reduce the current unacceptably high waiting lists. If needs
can be identified early, this means that support can be properly focussed at an early
stage with the aim of preventing difficulties becoming entrenched. We see too many
cases where children are actively harmed because schools do not recognise that
they have SEND and therefore end up punishing them for behaviour which is the
direct result of a learning disability, or simply ignore them and make no attempt to
meet needs. There is occasionally a culture of ignoring what parents say because
they are perceived as being over-fussy and no problems are seen in school: all too
frequently the reality is that the child is making successfully and the teacher is simply
unable to recognise these.

The benefits of early assessment for all children, not just the youngest, are obvious.
There is no point allocating support if it is not the right sort of support - if, say, a child
needs specialist occupational therapy for sensory difficulties, then advice of an OT
needs to be obtained and followed. Simply allocating money to an untrained 1:1
supporter will be of little or no help.

SENCos in particular will need much more thorough training, and it should be
compulsory for the SENCo qualification to be obtained before they can be employed
as SENCOs. We have come across schools which change their SENCo every three
years so that they never have to pay for the SENCo to undergo training and achieve
the relevant qualification. In all schools other than very small ones, they should not
have additional class teaching responsibilities, and they should normally be on the
senior leadership team of all schools.

It will continue to be useful to follow initiatives such as providing the Dyslexia friendly
classroom, since this can be very beneficial to non-dyslexics also.



Behavioural policies need to be modernised and moved away from the current very
punitive model used in some schools, especially Academies, to ones which are more
constructive and recognise and build on good behaviour.

Q4. How can we ensure that children in the Targeted layer are best supported?

The first and most important step towards this is ensuring that the needs of children
in this area are as fully understood as possible. Therefore they should be fully
assessed once SEND is suspected, otherwise they will not receive the right help.
This cannot be left to teachers: whilst many are excellent, they cannot possibly know
about all potential manifestations of SEND, let alone the provision required, especially
when they lack experience. We see far too many cases where schools deny that
children have SEND, or fail to recognise them. Therefore the experts at hand
resource should be used in part for assessing needs at the earliest possible
opportunity and identifying the support required.

Regulations for involving parents in drawing up Individual Support Plans (ISPs) need
to be very clear that their views must be taken into account and they are equal
partners, at least where they want to be. We currently tend to encounter a mindset
amongst schools and LAs work that they will not accept parents' views of their child's
needs unless they are supported by teachers or other professionals, and this needs
to change. It must be recognised that parents generally know their children very well
and their opinions must be fully respected and taken into account.

Targeted support should include arrangements for at least termly assessments of
how the child is progressing so that ISPs can be changed if progress is inadequate
or the child can be moved up if necessary to Targeted Plus or an EHCP.

National Inclusion Standards giving guidance on this must be developed by
experienced teachers with support from qualified experts, including Educational
Psychologists. They must fully recognise the need to make reasonable adjustments
for disability. This should include adjustments for behaviour which results from
disability; rigid discipline policies in school which do not make such adjustments
should be forbidden. Again, this is not the case currently, as demonstrated by the
disproportionate numbers of children with SEND being excluded or being subject to
internal exclusions, removal from classrooms for long periods, and detentions.

This should include SEN friendly approaches that benefit all children including those
with SEN, e.g. dyslexia friendly approaches to the use of displays, books, and
interactive whiteboards. All classes should include trained TAs to ensure adequate
support at all times.



Q5. How can we ensure that children in the Targeted Plus layer, are best
supported?

Careful consideration should be given as to whether this layer is appropriate or
needed. If a child needs support which is not available within resources normally
available in mainstream schools, then they should have an EHCP with the required
support detailed and specified and fully enforceable.

In any event, again full up to date assessments are required for all children at this
level to ensure that the right support is being properly targeted. They should have at
least an individual Educational Psychology assessment, including full cognitive
testing for all but the youngest children. Generic advice on group strategies and
techniques from Experts at Hand will not be enough on its own.

Robust accountability for ISPs will be needed, with an effective appeal mechanism in
relation to the contents and and enforcement mechanisms to ensure delivery. Using
schools' complaints systems for this purpose will not work. School governors have a
wide range of expertise which is valuable to schools and which, in most cases, does
not include expert knowledge on SEND, and the burden of responsibility imposed on
them in recent years has increased. We strongly question whether they will be able
to offer time to take on this responsibility, let alone to undertake the wide range of
training in all types of SEND, SEND provision and SEND law which would be required
to enable them to do their job properly. The proposal for adding a SEND expert will
not ameliorate this, as explained below. We also question whether governors will
volunteer given that, if parents are dissatisfied with their findings, the next recourse is
a disability discrimination claim and/or a judicial review claim where members of the
panel will be required to explain their decisions. It simply makes no sense to assign
this to school complaints processes where there is already available a trained expert
tribunal which can undertake it much more satisfactorily, which is another reason
why it makes more sense to include support in EHCPs. The White Paper does not
explain what is to happen if a school is unable to put together a governors’
complaints panel.

For the avoidance of doubt, we do not think this could be covered by independent
panels similar to those used for school admissions and exclusions. Although they
may be seen as more independent, again they are not paid or trained and it is highly
unlikely that they would fill the gap.

We are also particularly concerned about the potential this has for poisoning
relationships between parents and schools, especially if they end up taking disability
discrimination action to secure their children's rights. Given the need to involve
outside professionals, much more funding will be required; this is also needed to
ensure adequate staffing within schools especially given the extra workload which
will be imposed by ISPs.



Currently secondary schools tend to oppose 1-1 support on almost universal basis;
likewise small group support to a lesser extent. This culture needs to change; whilst
it is certain in the interests of all children to achieve independence, this is not
achieved by taking away necessary support automatically.

The White Paper does not mention how it would support children who require
EOTAS at this layer — who would be responsible for ISPs, what would the process be
for complaining? Again, it makes more sense for this to be covered in an EHCP with
EOTAS provision fully described in Section F.

Q6. How can we ensure that children in the Specialist layer are best
supported?

Criteria for EHCPs must be properly defined by reference to provision that is not
ordinarily available in mainstream schools, not by reference to whether the child's
needs fit into one of seven (or more) "Specialist Provision Packages": children do not
fit neatly into seven categories, and working on this basis will lead to some children
missing out badly.

We are aware that DfE representatives have sought to say that the seven packages
have nothing to do with children and should be there to ensure that there is an even
spread of support available all over the country. This, frankly, is incomprehensible: it
is very plainly not what the White Paper says - if it purely relates to commissioning
arrangements, why does the White Paper state in effect that eligibility for one of
these packages will in effect be the criterion governing whether a child’s needs are
sufficiently complex to require an EHCP? That is really the only way to interpret
“Only children and young people who need the overall package of support detailed
in a Specialist Provision Package will be entitled to an EHCP”, and the statement that
SPPs will support teachers to identify whether an EHCP will be needed. This
confusion is wholly unhelpful and in our view seriously undermines the validity of this
consultation process.

It is also extremely difficult to comment in circumstances where we have been told
the seven packages have not been finalised and may change radically.

We see no valid reason for departing from a properly individualised system which
recognises that children and young people with SEND are all different, and therefore
EHCPs should identify and describe all aspects of each child’s SEND and specify and
detail the provision required to meet it. The proposals otherwise risk becoming a
disastrous bodge.

It is essential that EHCPs are prepared on the basis of a full assessment of each
child's individual needs, with properly specified and detailed provision for each such
need. Assessments should be carried out by experts drawn from independent
panels, not individuals who are employed by LAs or contracted by them through
ICBs. Such experts should be specifically instructed to advised on the detailed and
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specific provision required by the child and, when appropriate, the type of
environment where the child should be taught. LAs which persistently fail to assess
properly and draft lawful EHCPs in order to save themselves money should be
penalised.

Provision in the EHCP should continue to be an absolute legal obligation which can
be enforced effectively against LAs by an easily accessed system of accountability.
The proposal for day to day support to be drawn up by teachers through ISPs is
disastrous. Even specialist teachers do not have the necessary expertise, and
mainstream teachers certainly do not. The White Paper does not offer an effective
route for parents to challenge ISPs they disagree with, or to enforce them.

EHCPs should be subject to full review every year, with a right of appeal afterwards
where necessary.

Above all, schools and LAs must be properly funded to deliver all the support each
child requires. Anything else is a false economy given the long term expense of a
large generation of children and young people who have not received adequate
education to meet their potential, or to become independent.

Q7. How do you think early years settings, schools, and college can best
support the mental health and wellbeing of children and young people?

Children with mental health difficulties need early access to NHS and other support
where necessary, and in particular urgent action is required to reduce and eliminate
CAMHS waiting lists.

Full descriptions of assessed mental health difficulties and the provision required
should be properly incorporated into school target planning and assessment for
EHCPs.

School staff need much more ongoing training in this area, particularly in recognising
when a child is masking their difficulties. An essential element of this is taking
parental concerns seriously. Currently too many teachers assume that parents
exaggerate these issues, or that where parents report on meltdowns from children
emerging from school this must be due to parenting problems.

All but the smallest schools should include staff members with full training to act as
mentors.

Serious consideration needs to be given to moving to smaller class sizes wherever
this is possible in order to reduce stress and noise.
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There needs in particular to be a full assessment of the increase in numbers of
children unable to cope in school for mental health reasons, especially since the
pandemic. We deal with far too many children who can be out of education for
weeks, months or longer because they cannot cope in school but LAs are very bad
indeed at putting in place s19 EOTAS or EOTIS under s61 CFA. One of the main
problems with this is the difficulty in securing adequate professional evidence, given
the endless waiting lists for CAMHS and the fact that many GPs are reluctant to
supply the relevant reports. We would suggest a mechanism for early access to
specialist support for children beginning to have attendance difficulties in the hope of
helping them back into full time attendance. Where this is not possible, the same
mechanism should be available to assess them, advise on any immediate need for
treatment and support and to verify that they do need s19 EOTAS. Where
necessary, this should include fast track referrals to consultant level psychiatric
support. Reintegration processes need to be gradual and go at the relevant child’s
pace, and should at all times be supported by adequate EOTAS to reduce the
education deficity caused by being out of school.

Guidance on discipline should be revised. The current over-use of rigid policies with
frequent internal and external exclusions is damaging to mental health and leads to
children going into a vicious cycle ending in full exclusion.

Q8. Do you agree that the refreshed ‘areas of development’ will support
educators to understand and address barriers to learning and participation?
Please explain your answer.

We question the assertion in the White Paper that there are problems with the
current four areas, since in general that is not our experience, with the exception of
sensory areas which do tend to be misunderstood - but this is not remedied in the
White Paper proposals. In general any areas of ambiguity can be resolved in a well-
written EHCP; whilst there are, for instance, occasional uncertainties whether social
issues should go in the Communication and Interaction section or the Social,
Emotional and Mental Health section, so long as they are properly dealt with in one of
them that is generally all that is needed.

So far as the proposals are concerned, it is very important not to lose the need for
descriptions of cognitive level and functioning. Therefore "Executive function" should
be defined as "Cognition and executive function" and this section should include
cognitive deficits, with a full description of attainment levels, particularly in literacy
and numeracy.

The assignment of a separate heading for sensory needs is helpful, but the bullet
point descriptions are inadequate. They should clarify that this section must include
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issues such as sensitivity to noise, touch, light, taste, smells, crowds, in addition to
vestibular difficulties and related matters.

The omission of mental health difficulties which clearly impact on learning is a
serious one and must be remedies. It is clear that all such difficulties should be fully
described and provided for in EHCPs, given the obvious effects on learning of a child
who is stressed, depressed, or worse. The descriptors should include emotionally-
based school avoidance.

Q9. What arrangements would best support effective joint working between
early years providers, Best Start Family Hubs, health, local authorities, and
parents for children with SEND in the early years?

This is partly covered in the response to Q7 above.

The greatest need is adequate funding to ensure early involvement of health support
where needed, and early identification of SEND and related difficulties. LA officers
and early years providers will require training specifically to encourage early
assessment of needs and recognition of the need to put in place purposeful, effective
targeted support. In our experience LAs are reluctant to issue EHCPs for very
young children even when they have clear and serious disabilities, and if they do
there tends to be an assumption that they will go to mainstream schools even when
this is blatantly unsuitable. We have seen, for example, cases where young children
of 5 functioning at under the 12 month level are placed in mainstream classes where
they cannot learn or derive any benefit. Unfortunately in many cases it appears that
this is purely a money saving exercise.

Where EHCPs are issued for very young children, all too often LAs fail to name
placements, leaving it to parents to try to source early years provision able to deliver
EHCP support without funding from the LA. There needs to be a strong system of
accountability which enables such behaviour to be called to account by parents and
others quickly and easily, and to disincentivise LAs from resorting to it.

The current offer of oversight by Ofsted clearly will not accomplish this as it does not
do so currently. Even if Ofsted becomes more proactive in this area, a remedy that
will only be accessed every few years when they inspect is of no help to the
individual child who is not receiving the required support. All support that children
with complex needs require should be set out fully and in detail in EHCPs and be
easily enforceable against LAs and others.
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Q10. How can the early years foundation stage (EYFS) two-year old progress
check and the Healthy Child Programme development review be improved so
that children’s needs are identified and supported more quickly? Please share
examples.

This is not within our area of expertise, but we would comment again that this will
need full LA co-operation which is not the case at present in our experience. LA
culture will need to be changed so that it leans in favour of fast track thorough
provision for under 5s, rather than making every effort to avoid responsibility as too
often seems to be the case currently.

Q11. What should the top three priority areas be for building and sharing
evidence within the National Inclusion Standards?

The first priority needs to be ensuring that there is an effective mechanism for
obtaining good quality independent expert evidence at the earliest possible
opportunity, with full descriptions of children’s needs and the provision required to
meet them in detailed and specific terms. This will need much more investment in
Educational Psychology training, likewise in therapy, child psychiatry and clinical
psychology.

We would suggest prioritising in particular evidence on mental health conditions
amongst children and young people, including conditions resulting in emotionally-
based school avoidance and the phenomenon of masking difficulties. Evidence
should also be sought on how behaviour policies and their application affect mental
health, and what should be comprised in policies which are constructive and build on
and recognise pupils' strengths, as opposed to punishing them for behaviour which is
the result of disability and unmet needs.

We currently find that there is inadequate understanding of language difficulties
including developmental language disorder, social communication difficulties, and
selective mutism. This should be a further priority.

We also believe that the provision of evidence on sensory difficulties needs to be
radically improved, particularly those frequently connected with neurodisability, e.g.
sensitivity to sounds and noise, touch, light, smells, taste, crowds etc. It should be
mandatory for full occupational therapy evidence to be provided in such cases by
therapists with qualifications and experience in working with children with sensory
problems.
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Q12. What are the most important issues for national training to cover, to help
support children and young people with SEND?

One of the main problems arising out of the consultation proposals is that they are
seriously unrealistic about the level of training required to bring about an effective
improvement of SEND provision in mainstream schools such that substantial
numbers of children with SEND can be provided for in the mainstream instead of
specialist schools. The figures suggested, when broken down, provide for minimal
training for each member of the schools and teaching workforce. There will need to
be much improved training on SEND in initial teacher training course, coupled with
compulsory continuing training for qualified teachers and for TAs and others working
with children and young people with SEND.

One of the priorities should be educating teachers in the fact that parents do in fact
tend to know their children best and their views should be fully taken into account
and respected. It should cover issues such as masking and sensory needs which
currently still seem to come as a surprise to far too many mainstream teachers in our
experience.

There also needs to be extensive training on mental health difficulties, including
stress, depression, phobias, eating disorders and the like. This should focus on the
need to use constructive approaches to behavioural difficulties which looks at root
causes rather than automatic punishment.

Training needs to include thorough coverage of the law, including the Equality Act.
We see too many cases of schools advising parents incorrectly on legal issues in this
area.

Training, especially on the law, should be given by bodies independent of LAs, and
schools need to be made fully aware that neither LA nor school nor MAT policies
override the law.

Q13. What practical actions can help teachers, educators and leaders manage
workload whilst implementing these changes?

Primarily, settings need adequate funding to ensure improved staffing and good
quality cover for staff members who need time for training, paperwork, meetings etc.
This should include clerical and IT support.

If the requirement for schools to prepare ISPs is retained in its current proposed
form, this will impose a very heavy workload on school staff, especially SENCos and
teachers. SENCos should not have teaching responsibilities, and should be full time
in virtually all schools other than very small ones. Realistically schools will need
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funding to cover at least the cost of employing a deputy SENCo. They are likely also
to need funding to provide for supply cover to allow teachers time for liaison and
discussion about ISPs including the required consultation with parents and dealing
with any complaints.

Q14. How should the Special Educational Needs Coordinator (SENCO) role
evolve to better meet the needs of children and young people with SEND?

SENCo training will need to be considerably more detailed than it is now to cover a
wide range of SEND, plus SEND law and guidance, and Equality law and guidance.
Whereas currently it is only necessary for SENCos to get the SENCo qualification
within three years of appointment, it should be a requirement in future that they have
secured that qualification before being appointed. Training should be primarily given
independently rather than by LAs, since in our experience too many LAs put too
much emphasis on training on their own policies rather than their legal
responsibilities.

There will need to be compulsory ongoing training to keep SENCos up to date.
SENCos should not have teaching responsibilities, and should be full time in virtually
all schools other than very small ones. Current arrangements in some academy
trusts where there is one SENCo shared amongst a number of schools in are our
experience highly unsatisfactory. SENCos should be on the senior leadership team
of all schools.

Schools will need funding to cover at least the cost of employing a deputy SENCo if
current proposals for ISPs to be solely the school’s responsibility are maintained.

Q15. What would provide assurance for families that an Individual Support
Plan (ISP) is high-quality and contains the essential information?

We do not believe that ISPs are an adequate or suitable vehicle for providing all day
to day support for the reasons given. Instead, detailed and specific descriptions of
the support required to meet each and every need should be included in section F of
an EHCP with annual review arrangements to ensure any necessary flexibility. If
ISPs are retained, they should be limited to what would currently be in an Individual
Education Plan or Provision Map, with at least termly reviews.
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There should continue to be an absolute duty imposed on LAs to secure special
educational provision. There needs to be a right of appeal to an expert independent
tribunal if parents do not agree to the provision their child is receiving.

If this model is not followed, then ISPs must be based on a full assessment of all the
child's needs with advice from specialist professionals as to detailed and specific
support to meet each of them. ISPs which are not based on a reliable assessment of
the child’s needs will potentially be useless and, in some cases, will be actively
prejudicial. It really cannot be assumed that teachers will always be aware of the full
range of a child's difficulties. In particular they tend to be unaware of issues like
mental health problems, sensory needs, and the nuances of language disorders.

ISPs should not be standardised as suggested: they should be tailored to the needs
of each individual child. All ISPs should include detailed and specific provision which
it is the LA’s and school’s absolute statutory duty to secure, with this duty being
bolstered by an easily accessed enforcement mechanism for parents. As stated, the
use of school complaints systems is simply not practical for this.

Although the White Paper suggests that ISPs offer an inherent benefit in the shape of
flexibility to change as children change, the other side of this coin is that it also offers
a means to get rid of provision in ISPs which a child may desperately need but which
a setting may view as too complicated or difficult or expensive to provide. The
current system for amendments to be dealt with at annual reviews and/or at other
times with a right of appeal if parents disagree offers more than enough flexibility if it
is operated properly.

It is not appropriate to leave disputes about ISPs and enforcement of them to school
complaints panels, for the reasons already stated above.

Q16: How can we ensure Individual Support Plans are clear, concise and
practical for professionals to use?

See the responses above. It is vital that, if ISPs are in place, they should be based on
up to date full assessments of children's needs. Therefore settings must have easy
access to experts including Educational Psychologists, Speech and Language
Therapists, and Occupational Therapists. Additionally, there needs to be a change in
the perception of the role of parents in advising on the provision required by their
child. Currently parental views tend to be dismissed too easily, with many LAs and
schools refusing to include provision unless it is supported by professional evidence,
which may be very difficult to obtain due to long waiting lists. The emphasis should
change to requiring schools to accept parental views unless there is a good reason
not to.
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ISPs for children on EOTAS should include full descriptions of the EOTAS
programme with full funding for teaching materials needed for children at home and
for transport and costs of provision outside the home, including educational visits and
visits for PE facilities.

Q17: How can we best support transition for young people with SEND, so that
they are well supported into post-16 provision and further education, training
or employment?

We suggest that it should be routine to provide for a full reassessment of needs in
Years 10-11 to ensure that EHCPs and other information are fully up to date. A full
social care assessment should form a mandatory part of this to include planning for
adulthood, and it should be a requirement to include a detailed care plan in section H
of EHCPs to help in the transition to independence.

The law needs to be amended to ensure that 16+ and subsequent placements are

finalised and fixed by mid February in the preceding academic year to ensure time

for transition and for any disputes about provision and placement to be dealt with in
good time for the start of the new academic year.

EHCPs and ISPs for children in transition years (to just years 10 and 11) should
routinely include a section on support to assist with transitions, both before and after
the transition in question.

In our experience uncertainties about post 16 transport are one of the main causes
of stress for young people of 16+ and their families, particularly since currently many
LAs are trying to revise their transport policies so that they will virtually never provide
transport to this cohort, or if they do it will be in the form of a travel budget which is
normally totally inadequate. It is anomalous that the provision of transport for 16-18s
is discretionary given the statutory requirement that they remain in education or
training, and it should become compulsory on the same basis as applies for under
16s.

Too many LAs also expect parents and carers to transport young people of 16+, or
even young adults over 18 to their setting. This is clearly highly discriminatory,
especially when policies disregard other caring or employment obligations, and it
should be made clear that this is not lawful.
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Q18. How can we make sure that every area can meet the full range of the
needs of children and young people through Inclusion Bases?

We do not think this is realistically attainable. Obviously there are some difficulties
which are so severe and complex that they can only ever be provided for in specialist
schools, and inclusion bases cannot possibly meet the needs of children with such
conditions.

The mere fact that a child is in an Inclusion Base on the site of a mainstream school
does not meant that the child will be included. There is already considerable
research evidence demonstrating the opposite. A child who is segregated in a
separate basis will be seen as different by others, and part time attendance within
mainstream classes will not change that. They will not have a peer group within the
average inclusion base because it caters for a wide range of children of all ages, and
the group is often changeable. They have the additional problem that no inclusion
base can really ensure curriculum teaching that precisely mirrors that given in the
classroom, so on their return they will have the additional burden of trying to catch
up. Placements in such bases may become a revolving door when pupils find they
cannot catch up in class, become frustrated and distressed and are moved back to
the base.

Parents tell us that children who move from units within mainstream schools into
specialist schools do much better socially because they feel that it was only on their
move to a specialist school that they felt properly included in a peer group of children
similar to themselves. In the mainstream they were always conscious of their
differences.

Inclusion bases require substantial funding to ensure adequate staffing, including
sufficient TAs to support pupils when they are taking part in mainstream lessons and
subject specialists to ensure adequate curriculum access. This must include funding
for ongoing specialist training. Capital investment obviously will not be enough. Many
will become over-subscribed, and it appears over-optimistic to assume that specialist
Inclusion Base staff will also have time to provide support and training to other staff in
the relevant schools.

There should not be pressure for pupils settled in such bases to move into
mainstream classes before they are ready to do so. Therefore the need has to be
assessed on an individualised basis in all cases.

Using inclusion bases within schools will not cut down on transport costs or mean
that pupils are educated close to home. If, for instance, the specialist unit for hearing
impaired children is in the North West of a large county and a child with HI lives in
the South West, they are still going to have to spend a large amount of time
travelling.
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Q19. How can we make sure that Inclusion Bases help children and young
people succeed in mainstream settings?

For most children who have been used to being taught in a small, nurturing base, the
transition into a large mainstream class will be stressful and possibly traumatic.
Settling into an established class group is difficult for any child, but that is magnified
for children with learning difficulties, even more so if they have social and mental
health difficulties.

In every such case, planning needs to be individualised and based on the assumption
that the child needs and will continue to receive a high level of support, including
therapeutic support where necessary. For each such child it would be sensible to
ensure there is up to date evidence on their needs, and support should be properly
detailed and specified in an EHCP with a mechanism for enforcements. Transfers
into the mainstream should always be at the child's pace, and in many cases multi-
disciplinary involvement will be necessary from teaching and therapy staff who know
the child well. Support is likely to need to cover unstructured as well as structured
times in many cases.

It will be necessary to ensure that each child in inclusion bases is being taught the
mainstream curriculum at the same pace as their peers so that they can slot into
mainstream lessons quickly. If that is not possible for any individual child, the
likelihood is that they should be in a specialist school.

In some cases it may be useful to involve a halfway house in the nature of, say, a
smaller nurture group or classes in secondary schools which follow the primary
model with one consistent teacher. It would also greatly assist children in this
situation to be able to return to a smaller class, and moving towards a system of
smaller class sizes would help with this.

Q20. Through the Experts at Hand offer, we want to ensure that mainstream
settings can get quick specialist support for children and young people.

What arrangements are needed between local area partners (education, health,
social care) to deliver this Experts at Hand offer effectively?

In general we welcome the principle behind the Experts at Hand proposal, which
could of course have been put in place some time ago without the need for any
legislative change. We do however have reservations whether the proposals
described in the White Paper are entirely practicable.

A high degree of funding would be needed to incentivise qualified experts into
working for LAs and the NHS. Training in the relevant disciplines, particularly
Educational Psychology, Speech and Language Therapy and Occupational Therapy,
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should be heavily subsidised to ensure good quality entrants to the relevant
professions, and Occupational Therapy training should always include training in
sensory integration. We would resist the suggestion that gaps will be filled by
trainees and the like: this risks watering down provision and expertise, and we feel
trainees should only be involved if it is required for training purposes, and they must
have good supervision.

The function of Experts at Hand should include assessing children to inform ISPs and
EHCP needs assessments whenever required, and updating assessments as
necessary to ensure EHCPs are up to date. They should also include a substantial
amount of individual work and small grouop work with children and young people
who require it.

Experts at Hand must include mental health professionals and full access to child
psychiatrists and clinical psychologists when required. Social care experts should
be involved to a greater extent than they are now, especially at the stage of
preparing for adulthood.

Q21. What needs to be in place so that children and young people with low
incidence, highly complex needs can always access the right specialist
placement?

The needs of all children in this position need to be properly assessed from an early
age, and assessments must be kept up to date. Needs of this sort may be very
expensive to meet, given that for some (particularly those involving potentially
dangerous issues such as seizures, heart and breathing problems, and severe
allergies, or where children may be exposed to serious risks through ingesting
unsuitable materials or being dependent on breathing and feeding equipment) it may
be necessary to have available in school the equivalent of an expert hospital ward,
and many require residential provision also. Therefore proposals to limit fees payable
to independent schools may not be realistic, at least where they are catering to
pupils in this area.

Obviously there need to be an adequate number of placements in such specialist
schools and ideally they should be placed so that there is reasonable coverage of the
entire country, so that children do not need to travel long distances to access the
required placements or to be placed a long way from their families. This is
particularly imperative where children have potentially life-threatening or life-limiting
disorders.

Consideration also needs to be given to provision for children and young people with

low incidence but less complex needs, for example conditions such as severe
eczema or impaired thermoregulation or primarily requiring efficient temperature

20



regulation. Such children currently receive EHCPs on the basis that this is provision
not available within normal mainstream resources, and it is likely that this will need to
continue given that teaching staff cannot have the required expertise to deal with
complex genetic disorders and the like, and failure to provide for them may be life-
threatening.

Q22. How can Specialist Provision Packages be designed to effectively
support the main types of need we currently recognise?

This and Q23 are classic examples of consultation questions which do not seek
views on underlying proposals but instead avoid them. The question which arises
before either can be considered properly is whether these proposals are the right
ones. It should have been strongly highlighted within the proposals that they involves
a major reduction in the right of children and young people to enforceable provision
designed to meet those needs, and they should have been asked whether they
agreed or not. It is clear that they would not. It is highly misleading not to make this
clear that this is the result of this proposal.

This proposal is severely misconceived. Children do not fit conveniently into seven
packages, and the packages described in the consultation extraordinarily do not
contain any provision for children who need education other than in school (EOTIS).
The proposed provision for standardised wording and standardised provision and
resources plus set costing is, frankly, horrifying and totally inappropriate. It is very
much a "seven sizes fit all" strategy, which is baffling in light of statements by the
Minister that they do not want a “one size fits all” approach. Matters have not been
helped by contradictory statements by DfE representatives during the consultation
period as to whether the normal expectation will be that children must fit into one of
the packages only, or whether there can be a “pick and mix” strategy.

If there is any truth in the suggestion that this proposal has more to do with funding
and commissioning than with provision children will actually receive, this section in
particular is highly misleading as it clearly goes well beyond that.

There is simply no logical basis for departing from the current system where, at least
when LAs are made to obey the law, each child's needs have to be fully assessed on
an individual basis and fully described in EHCPs, followed by detailed and specified
provision for each such need which LAs are under and absolute obligation to secure.
We emphasise however the need for LAs to be incentivised to comply with the law,
both by adequate funding and by effective penalties if they do not comply: it has
been the practice of many if not most LAs at least since the 1996 Education Act to
define support in vague and non-specific terms in order to save themselves money.
If the DfE wishes to put in place commissioning arrangements to ensure consistency
between LA areas obviously we have no objection to that provided that it leaves in
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place the right of children and young people to fully enforceable support to meet all
their needs.

Q23. We propose that EHCPs will guarantee educational provision set out in a
Specialist Provision Package, with day-to-day provision captured in Individual
Support Plans.

What is needed to make these proposals work effectively?

time, is purely that LAs have consistently ignored the clear terms of the existing law.
They regularly omit expensive provision that a child clearly needs purely to save
money, and also fail to comply with the clear duty to specify and detail provision
because this would make it easier for parents to enforce. They also regularly defend
indefensible appeals up to the last possible moment, stringing it out whoever
possible, to put off the date when they have to pay for support the child clearly
needs. This is clearly demonstrated by current tribunal statistics. What is needed
therefore is an adequate system of accountability to prevent this behaviour. LAs
which routinely produce vague and inadequate EHCPs should be penalised, as
should LAs that string out appeals and regularly defend the indefensible. This means
that LAs and employees who regularly flout the law should be directly and severely
penalised. The current policing through Ofsted with intervention powers by the
government is simply not working, as demonstrated by a number of LAs which are
known to continue to break the law on a daily basis but about which the government
has done nothing. EHCPs must continue to detail and specify support and it should
be made much easier for parents to enforce support when it is not delivered.

Q24. We propose creating a more direct route to Specialist Provision Packages
and EHCP assessments for children under 5 with complex needs.

How can we make sure this works in practice?

Speed in assessing needs is not necessarily in young children’s best interests:
accuracy is arguably more important. We would suggest a time limit for finalising an
EHCP of 15 weeks from the date of request for assessment, on the basis that it is
emphasised to LAs that this does not mean that the process should always take the
maximum time allowed. LAs need to be strictly accountable for complying with time
limits, which means again providing an enforcement mechanism which parents can
use easily and which is effective in penalising LAs which fail to comply.

There will have to be adequately funding to that ensure full assessments can take
place at an early stage and that LAs cannot delay in drawing up EHCPs and putting
provision in place. This could however be accompanied by provision requiring that
advice is followed even before EHCPs are finalised.
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There will need to be much more funding for assessments and for training of health
visitors, Early Years providers and the like so that they are looking out for potential
difficulties from an early stage and move quickly to assessment and provision.

There also need to be more specialist placements available to young children. We
regularly deal with 4 and 5 year olds unable to secure specialist places because what
is available in their area is extremely limited, and this needs to be remedied with a
statutory duty on LAs to ensure that no child who needs specialist provision is left
without it. In fact, that requirement should apply throughout the system.

Q25. What would you expect to be considered as part of the needs
assessment, for example evidence and expert or professional input?

The current requirement for advice and information as appears appropriate to LAs or
reasonably requested by parents is broadly satisfactory and should be retained. We
were alarmed to see a suggestion in the White Paper that advice and information
should be restricted to services who have already been involved with the child. That
carries a severe risk of children being doubly penalised — if a presenting need such
as, for instance, sensory difficulties has been missed in the first place, the child will
continue to be deprived of help with them if LAs are not required to arrange
appropriate assessment of sensory difficulties because there has been no previous
involvement of the relevant service. It should be clear that if a school or another
expert flags up a potential difficulty then the LA has a duty to secure reports on it,
and officers should also be trained to be alert to evidence of potential difficulties even
if they are not specifically flagged up. For example, a reference to a child struggling
to follow in class should indicate a potential communication or language processing
difficulty, and a reference to a child being fidgety might indicate sensory issues.

The current requirement for seeking advice and information should be tightened up,
so that any service or expert which has not previously been involved with the child in
question must carry out a full assessment to ensure that they have a full picture of all
the child’s difficulties and the provision required to meet them.

There should also be a statutory requirement that professional reports produced for
needs assessments must include recommendations in detailed and specific terms on
the provision each child individually needs.

Professionals providing evidence and assessments should include those already
working with the child, but also should be drawn from a national pool rather than
being local authority employees, to avoid any conflict of interest.

We would suggest putting in place protocols for assessment for high incidence
difficulties. For example, for children with possible neurodivergent conditions,
assessments should routinely be carried out by educational psychologists, speech
and language therapists, and occupational therapists with qualifications in working
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with children with sensory issues. For children with dyslexia, assessments should
include behavioural optometry.

Q26. What factors should LAs take into account in proposing to parents and
young people a list of potential settings to name on a plan?

The only criterion should be whether a suggested setting will meet all the individual
child's needs, if necessary with extra funding to cover anything which is not routinely
available in the setting.

The proposal to force settings into one or more of the proposed SPPs is impractical.
Children will not neatly fit into one of the packages, and some might need provision
from several packages. Obviously the most high frequency needs cover a wide
range, therefore it cannot be assumed that, for example, a school specialising in
provision for autism will be able to meet the needs of every child no matter where
they lie within that range. Children with complex needs should not automatically be
placed together simply because they have the same diagnosis. If there is a prior
assessment of all the child’s needs and all the provision required to meet them,
including the required peer group, then what is needed is that they be placed in a
suitable school able to supply all the required provision.

The proposals have here ignored again the needs of children for whom no setting will
be appropriate. This needs to be recognised, together with the need for them to
have enforceable provision for EOTIS specified in section F of EHCPs, together with
provision for the teaching materials and equipment required.

Q27. What information and support do parents need to make a decision about
which setting will be best for their child?

As above — they need their child's needs to be properly and thoroughly assessed so
that each and every one is fully recognised and its effects described, together with
specified and detailed provision that are required to meet all those needs. This will
greatly assist parents in assessing which settings can meet those needs.

More information on what schools can provide would be helpful, ideally through
allowing parents to visit all potential schools, look around them and question staff. If
this is not desirable due to disruption to learning disabled children, we would suggest
an independently produced video tour plus that ability to meet the head or SENCo.

It may also be helpful to ensure that parents have access to independent outside
advice, e.g. from SENDIASS and independent charities, although it would have to be
ensured that they funded independently from LAs.
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Q28. What do you think is the right maximum length of time for a temporary
placement in Alternative Provision (AP) schools? Please explain your
rationale.

We are dubious about the evidential basis underlying this proposal. What evidence
is there that temporary placements are actually helpful? In practice such a
placement inevitably disrupts a child’s education and, for a child with SEND, it may
be very difficult indeed coping with a wholly different placement, teachers and peers
only to have to cope with a further transition back to the original school at some
subsequent stage.

Further, in our experience it is inevitable that APs cannot follow the curriculum
offered in all local schools, particularly at secondary level, which then makes it all the
more difficult for the child to fit in on their return to school when they have missed a
large chunk of the curriculum and may not have help to catch up.

We accept that AP may be helpful, but would suggest that in general this will usually
be on the basis of offering more long term placements, possibly at least up to the end
of the child’s current key stage.

Q29. We have set out our plans to regulate Independent Special Schools (ISS)
sector.

Do you agree that these proposed changes will lead to suitable placements
being available at a fair cost? Please explain why.

We agree that some independent special schools appear to be overpriced and we
have no issue with reining their fees back in. However, it must be borne in mind that
frequently they are more expensive because they offer smaller classes and better
staffing, including in particular the provision of expert therapists on site and specialist
equipment where needed. Unless the government plans to replicate this in
maintained and academy special schools there may be a case for allowing some at
least to charge higher fees where children are shown to need provision of this type.

The proposals do not state whether exceptions would be made for, for instance,
residential schools or those very specialist schools that need to have available
significant specialist medical provision, e.g. schools specialising in providing for
epilepsy, life-threatening conditions and serious mental health difficulties.
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The proposal that, in effect, no special school would be able to opt out of s41 status
is odd and we do not understand the rationale. We are aware that some very
specialist schools choose not to be on the s41 list for good reasons, i.e. that they are
so specialist and cannot meet other types of need, and their specialisation will be lost
if they are forced to take every child an LA chooses to place with them.

If the government wants to reduce the numbers of independent specialist schools,
we would suggest that it makes sense to use market forces. If the government and
LAs put in place an adequate range of high quality specialist maintained schools
strategically placed all around the country, the demand for independent school
places would inevitably fall. We would suggest urgent steps to reverse recent
decisions to cancel building special schools.

Q30. How should settings be held accountable for how they spend their
Inclusive Mainstream funding?

We agree that the use of this funding should be properly monitored and audited,
since in some schools funding allocated for SEN support appears to be diverted into
general school expenses.

It would help in making schools fully accountable to continue to provide EHCPs with
enforceable detailed and specified support set out in them, and to extend the current
duty to use best endeavours to deliver support to one requiring them to ensure that
support is given, provided that they are receiving the required funding from LAs.
There then needs to be an easy and quick mechanism for parents to enforce
support, possibly by fast track to a body such as a tribunal with power to make
enforceable orders with significant penalties attached for non-compliance. If support
is not given because LAs are not doing their job, then that mechanism should apply
to them also.

Funding for ISPs for children and young people without EHCPs should also be fully
audited with regular checks by Ofsted or a similar authority. Provision in ISPs should
also be protected by being statutory and enforceable by parents with proper
accountability for schools which fail to deliver. This cannot be restricted to
monitoring by Ofsted and schools complaints procedures for the reasons already
given; something with equivalent weight to court orders needs to be easily
accessible to parents.
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Q31. Do you agree that more SEND funding should sit directly within
mainstream budgets? Please explain why.

We agree that mainstream schools need more funding. It is clearly wrong that the
funding limit for SEN provision has stayed at £6K per year for so long when costs
have risen so much over the relevant period. This should include funding both for
providing fully for SEND and also for assessments and bringing in outside providers
where this is not covered by Experts at Hand and LA funded provision.

An increase in funding outside mainstream budgets is also required, as the entire
system is currently seriously underfunded which has been one of the principal
underlying causes for problems at least since the Children and Families Act came
into force.

Q32: In relation to pooled funding, we propose that every school becomes part
of alocal SEND group.

Do you agree that this proposal aligns with our aim for all schools to be part of
high-quality, community-based trusts?

This is another example of the wrong question being asked: the first issue to be
considered is whether the DfE aim for all schools to be part of trusts is a worthwhile
or correct one. Much more information about this proposal is needed. Historically
we have tended to find that some academies, especially in certain large academy
trusts, are the reverse of inclusive and placement within them can be positively
prejudicial to children with SEND. This is particularly the case in some (but not all)
MATSs which emphasise rigid discipline and uniform policies but which may place
considerably less weight on their equality duties in our experience. There must be
no risk of community based trusts being swallowed up in large commercial academy
chains, and control should remain local.

The consultation document needs to provide a full explanation of what it means by
the reference to community based trusts, with information as to proposals for who
would run them, how schools within trusts would work and be funded, how
responsibility for SEN would lie in such organisations.

Many parents have legitimate concerns that forcing all schools to go into trusts risks
losing all the benefits of some very good local schools which are not currently
academies.

Q33: How should disagreements about membership, provision, or funding in
groups of schools for SEND be resolved?
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All schools should be fully funded according to the assessed individual needs of the
pupils placed within them. If that happens, there is unlikely to be any cause for
disputes about funding or provision. Presumably documents setting up such groups
will include a mechanism for resolving disputes, whether through arbitration, referral
to an outside body or otherwise. This is an issue on which we would expect them to
obtain their own legal advice.

Q34: How can we ensure the most effective use of these local partnership
groups?

It is inexplicable that this appears under the heading "Local area accountability" as
this section does not include any proposals for accountability. It is suggested that
accountability will be strengthened by sufficiency planning and improving data on
availability of suitable places, but that does not provide for accountability for failure to
plan: all it means is that it will be possible detect such failures more easily. It follows
that the proposals need to include some sort of provision under which LAs or trusts
which fail to plan adequately to ensure the availability of suitable places are penalised
and may also be at risk of being displaced and the subject of government
intervention.

The promised £200m to improve LA services is a drop in the ocean. This figure will
need to be substantially increased, and budgets for the relevant NHS services will
need to be improved.

We find it surprising that the Department states that it will "continue" to support and
intervene in LAs which do not meet expected standards, since far too much of our
time is take up with dealing with repeat offenders amongst local authorities which
regularly ignore the law in ever more inventive ways, but which appear to be immune
from intervention despite the supply to the Department of ample evidence of their
failings.

We must emphasise again that what is primarily needed is to retain the current law

and current rights but to make LAs in particular fully accountable for failure to
comply, and also to fund them properly.
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Q36: How can we build stronger collaboration and a culture of improvement
through local SEND strategic plans?

By far the most useful initial step would be a strong focus on ending the culture of
disobeying the law in order to save money. It is endemic throughout the system,
although certainly some LAs are worse than others. That means proper
accountability.

As stated, this must include the improvement of funding for LAs and ICBs for SEND
provision, with close audit requirements.

It is only when this culture has been eliminated that it will be possible to build up a
culture of improvement and radically improve the perception parents have of local
authorities and of the SEND system as a whole.

Q37. What information, advice and guidance can best support children, young
people and their families to ensure greater fairness across the system?

The primary requirement is for independent advice and support. SENDIASS services
must be fully independent of LAs and properly funded, and we would be open to
discussing collaboration for this purpose with a view to expanding our offer of
independent support with the provision of funding for that purpose. It may well be
that other similar charities should be involved.

Parents have become disenchanted with a system where they repeatedly see LAs
ignoring the law with impunity, and exploiting services such as the Tribunal mostly to
buy themselves time to avoid paying to support children. This is extremely cynical
and actively harms children.

Problems also arise because parents are daunted by difficulties involved in accessing
the remedies currently available to hold LAs to account when they break the law. LA
complaints systems and the LGSCO are too slow, and the LGSCQO'’s powers urgently
need to be expanded to allow them investigate schools (including academies) as well
as LAs. There are also limitations because the LGSCO will not intervene if parents
are currently involved in tribunal appeals, even if the issue in question is one that is
outside the tribunal’s jurisdiction. It is clearly wrong that the LGSCO currently
refuses to touch a complain if an appeal is ongoing even if the issue is one such as
interim education for a child out of school which the tribunal cannot deal with.

The alternative, judicial review, is effective, but parents are daunted by this and need
expert help to get pre-action letters written. We offer such help at low cost, but our
service is regularly very over-subscribed. Although legal aid for proceedings is
available in children's names, the reality is that Legal Aid is so badly paid that too few
solicitors can take cases on. Therefore there needs to be an easily accessible, fast-
track enforcement mechanism for parents to access, and it needs to be a very
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effective one which will ensure there is no longer an incentive to LAs to break the
law. Once LAs realise they will not get away with ignoring the law, the culture will
change.

Again, we emphasise that accountability should be accompanied by adequate
funding for LAs since it is inadequate funding which has frequently led to poor LA
conduct in the past.

Q38. Do you agree that a SEND specialist (e.g. a SENCO) should sit on the
school complaint panel, when the complaint relates to SEND support and
provision? Please explain why.

We must express our serious concern that this is the only question raised following
the "Resolution" section despite the fact that it is this section which envisages the
removal of some of the most important rights currently available to children, young
people and parents.

The actual question should be whether consultees agree that the right to ISP
provision should be severely diluted by taking away the right of appeal to an expert
tribunal if parents disagree with the day to day provision envisaged for their child,
and equally to the removal of an effective means of enforcing such provision. The
issue is whether serious concerns around SEND support in schools should be dealt
with by complaints panels made up of unqualified volunteer governors as opposed to
an expert tribunal: in our view the answer to that is a very clear “No.”

Very few school governors have the necessary expertise. and the level of training
they would need both in SEND and the law to bring them to the required level would
be very high, and would be time consuming and expensive to deliver — particularly
bearing in mind that it would have to be repeated regularly as governor cohorts
changed. We query whether current governors have been consulted as to whether
they are likely to volunteer for this potentially very time consuming and onerous task,
particularly bearing in mind that they may have to get involved in judicial review
and/or disability discrimination claims if parents are dissatisfied with their findings.

It is unlikely that parents will have faith in the independence of such panels, given
that currently the vast majority of complaints findings are in favour of schools. Note
also that similar panels considering permanent exclusions shows governors
upholding exclusions in over 90% cases, even with SEND experts available to them.

Including a supposed SEN expert on the complaints panel will not realistically assist.
They will still not be seen as independent, given that staff from different schools
regularly meet at centralised training and other events, and/or visit other schools to
share expertise and the like — and the current proposals envisage encouraging this
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even more. Further, it is a bit of a misnomer to describe SENCos as specialists.
Current SENCo training does not make them experts, and the proposed imposition of
heavy bureaucratic loads on SENCos is hardly going to help in this regard.

The consultation gives no indications as to what powers, if any, it proposes to give to
governors to enforce their findings, and it appears that in effect this will drive parents
in to disability discrimination claims and possibly greater use of judicial reviews
against schools, which will bring about extremely toxic relationships and will involve
major expense for schools.

Q39. This consultation outlines a series of measures intended to reform the
SEND system. Some of these measures have already been finalised, and this
is clearly indicated within the document.

We object in the strongest possible terms to the proposal to remove tribunal powers
to name schools, which is a serious erosion of rights and the DfE has offered no
sensible reasoning justifying this. If, as claimed, the DfE is concerned about
allegations that tribunals have placed pupils in unsuitable schools, it needs to provide
full evidence of this, including details of the evidence given to tribunals as to the
alleged dangers of the relevant placements, what steps were taken to appeal
decisions to the Upper Tribunal, and in particular what investigations the DfE has
made into how the relevant schools became so overcrowded that the addition of only
one pupil tips them over into becoming unsafe. We strongly suspect you will
discover that schools became full because LAs have not planned adequately for
children needing specialist placements, and that the reality is that the tribunal
decisions in question were fully justified on the basis of the evidence supplied to
them.

This proposal risks leaving children in limbo for months on end if the proposed
school is found to be unsuitable but the tribunal cannot name an obviously suitable
school with an available place instead. What is to happen if LAs simply make the
same decision, or name an unequally unsuitable alternative; or if the preferred place
is in effect the only available one and the delay means it is lost? This proposal is
really potentially disastrous.

We also strongly disagree with the proposed removal of annual reviews, which in our
experience are a very valuable tool for monitoring childen’s needs and the support
they require: limiting these to phase transfer years involves far too much delay, and
removing these also removes the right of appeal against refusal to amend after a
review, ie another erosion of rights.

Putting all special educational provision in ISPs is potentially disastrous and involves
another important appeal right. It is very similar to the Welsh system which has
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resulted in hundreds of children who need EHCPs being refused them and being
seriously damaged as a result. Schools do not have the time to deal with these
properly the proposed funding is grossly inadequate. The proposals offer no
adequate system for dealing with disputes or enforcing ISPs. The reality of flexibility
is that this just makes it easy to take provision away.

It should be noted that statistics show that children with SEND but without EHCPs
have the highest rates of exclusions. Removing the ability to hold an early annual
review if exclusion is possible removes an important protection. Removing more
EHCPs will have unintended consequences in causing more exclusions.

We must repeat our request that the only amendments made to the law will be to
build in proper accountability.
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